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Arising out of Order-In-Original No . MP/04/Dem/AC/2017/PKS Dated: 07/03/2017
issued by: Assistant Commissioner Central Excise (Div-II), Ahmedabad-II

31 NS ANITaaeT &7 19 TdH 9ar (Name & Address of the Appellant/Respondent)
M/s V.R. Valves Private Limited
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRA TER FHT YAULTOT e
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment'of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision applicatioﬁ shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. '
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Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.
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(b)
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Dol TS Yoo SAAFITH, 1944 F GRT 3541 /36—5 B Sfeicr—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

the special‘ﬁehch of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Ptram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench of Customs, Excise & Service Tax- Appellate Tribunal

- (CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380

016. in case of appeals otherthan as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excse(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 L.ac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case .of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if exc:lsmg Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled- item
of the court fee Act, 1975 as amended.
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Attention in invited to the rulés covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribanal (Procedure) Rules, 1982.
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FIT ¥ I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, '
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is @ mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Central Excnse Act, 1944, Sectlon 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and:Service Tax, “Duty demanded” shall include:
(i) amount determined under Secticn 11 D; :
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agamst thls order shall lie before the Tribunal on payment of 10%:
of the duty demanded where duty or duty and penalty are in dl%pute or penalty, where penalty

alone is in dispute.”
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ORDER-IN-APPEAL

This appeal is filed by M/s. V R Valves Private Limited, Plot No. A/21-A/22,
S.P.6, Maruti Industrial Estate, Opp. Naroda Fire Stetion, Naroda Road, Ahmedabad 382 345
[for short — ‘appellant’] against CIO No. MP/04/Dem/AC/2017/PKS dated 7.3.2017, passed by

the Assistant Commissioner, Central Excise, Division 1I, Ahmedabad-1II Commissionerate [for

short —‘adjudicating authority’].

2. Briefly, the facts are that based on a specific information, an inquiry was initiated
against M/s. Orbeet Alloys Cast P Limited, Prantej, Ahmedabad, for evasion of Central Excise
duty. Inquiry revealed that their buyers, the appellant, had availed CENVAT credit on their raw
materials viz SS Round bars, on the strength of invcices issued by M/s. Orbeet Alloys Cast P

Limited, without actuaily receiving the said inputs/raw materials.

3. After the completion of the investigation, a notice dated 7.9.2016, was issued to O
the appellant inter alia, asking them to show cause as to why the central excise duty short paid of
Rs. 15,81,066/- on the wrong availment of CENVAT credit on fake invoices should not be
recovered along with interest. Penalty was also proposed on the appellant under Section
11AC(c) of the Cenitral Excise Act, 1944 read with Rule 15(2) of the CENVAT Credit Rules,
2004. This notice was adjudicated vide the impugned OIO dated 7.3.2017, wherein the
adjudicating authority confirmed the demand along with interest and further imposed penalty on

the appellant.

4, Feeling aggrieved, the appellant has filed this appeal, raising the following
averments:

(a) that the impugned order is passed in a routine and superfluous manner without taking the facts
into consideration; :

(b)department has grossly failed to establish their case with regard to fraudulently availed
CENVAT credit by the appellants; that the allegation was made on a confessional statement,
without any corroboration;

(c) that the department has not made any allegation to the effect that appellant had procured
quantity of raw materials mentioned in central excise invoice in respect of which CENVAT credit
was fraudulently availed from any other sources;

(d) that except confessional statement, department has not carried out any independent
investigation to establish fraudulent availment of CENVAT credit;

(e) that the order of the adjudicating authority be set aside and consequential relief may be

granted.

5. Personal hearing in the matter was granted oh 5.10.2017, 1.11.2017, 1.12.2017
and 20.12.2017. However, no one turned up for the hearing on the aforementiohed‘ dates. The
appellant has not filed any request for adjournments. Therefore, in view of proviso to Section

35(1A) of the Central Excise Act, 1944, I take up this appeal for decision.

6. I find that the appellant has sought a condonation of delay in filing appeal. Since - - -

<

delay in filing appéal is of 7 days, in terms of proviso to Section 35(1) of the Central Excise:'jﬁbfc;j_;l-‘ :

1944, 1 condone the delay in filing the appeal. I have gone through the show cause notie.g, qle
B &
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impugned order and the grounds raised by the appellénf. The issue to be decided is whether the
“appellant is liable to pay duty of Rs. 15,81,066/- on the wrongly availed CENVAT credit, taken

on fake invoices, issued by M/s. Orbeet Alloys Cast Private Limited or otherwise.

7. The appellant, I find has questioned the impugned OIO and has also raised
questions on the investigation. However, I find that the appellant’s approach during the course
of investigation was not only of acceptance of the aliegations but infact the appellant had also
made payments of certain portion of the amount involved. The amount paid, as is evident was
without any protest. Further, as is recorded in the impugned order, in para 7, the consultant of
the appellant during the course of personal hearing before the adjudicating authority, assured him
that they will pay the remaining duty along with interest and penalty, on the receipt of the
adjudication order. Now takiﬁg an exactly different line, the appellant has questioned the
impugned order, the investigation, etc., raising varidus averments. At best this stand can be

termed as an afterthought.

8. I find that the law in this matter is very clear. What is admitted need not be

proved. Shri Ashish Rajendra Kumar Bhatt, Director, of the appellant in his statement dated
21.11.2014, on being asked regarding the details of goods purchased/received from M/s. Orbeet
Alloys Cast Pvt Ltd., Prantij, [as mentioned in Annexure B of the panchnama dated 21.11.2014]
stated that that no materials were received physically with the invoices; that they were receiving
only invoices from M/s. Orbeet, since June 2013 1o avail CENVAT credit; that they issued
cheques against the said invoices and on realizatior: of the cheques, the supplier, returned the
amount in cash after deducting the tax amount plus 3% extra of cheque amount, to meet
miscellaneous cash transactions of their firm. Thus, on account of the clear cut admission on the
part of the Director of the appellant, which till date has not been retracted, added to the
consultant’s assurance to the adjudicating authority of paying the remaining amount of the
demand being along with interest and penalty, I finc that this to be a clear cut case wherein the
demand needs to be confirmed more so since the admission of guilt on the part of the appellant

and his subsequent assurance, was without any rider.

9. I find that the Hon’ble Tribunal in the case of N.D. Textiles[2004 (168) E.L.T.
381 (Tri. - Mumbai)] has held as follows: '

6. It is a cardinal precept of law that a fraud overrules all. In the present case, the department through the
statements made by the owner of the fabrics, established the non-duty paid nature of the goods. Every lead given by
the owner of the seized goods was followed up. When the lead did not take the officers any further, they approached
him (the shopkeeper) again and he stated that he had spoken liss when he gave the names of the processors and that
he had already paid the duty on the non-duty paid fabrics. The proptistor of M/s. N.D. Textiles has the peculiar
knowledge of the nature of fabrics in his possession but he reftses to part with that knowledge except saying that the
fabrics are non-duty paid. In such a situation are the officers expecied to leave the fabrics in question alone on the
sole ground that they are not able to establish who manufacturzd them even though there is a clear admission on the
part of the person that the fabrics are non-duty paid, is the question. Such an action may lead to absurd results. More
over what is admitted need not be proved aliunde. Proof of a fact in issue may be by direct evidence as well as by
circumstantial evidence. By circumstantial evidence is meant. proof of other relevant facts from which the fact in
issue may be inferred. In quasi criminal cases prima facie doubt is suffieient. to-shift the onus to the assessee or

accused (AIR 1949 Madras 116 in Narasinga Muthu Chettiar). The,_re;"'is sufﬁcidﬁf Cifgpnlstalltial evidence in this
case to establish the non-duty paid character of the fabrics. s % S AN
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10. Therefore, the appellant’s raising new averments at the appellate stage consequent
to admitting his guilt at the investigation stage and during the proceedings before the original
authority, is not tenable, simply because nothing prevented him from raising these averments
before the adjudicating authority. After admitting and giving assurance to the adjudicating
authority, of paying of the demanded amount, along with interest and penalty, the appellant

appears to have backiracked, without any plausible reason.

11. In view of the foregoing, I do not find any merit in the grounds raised and hence

the appeal is rejected and the impugned OIO is upheld.

12. sydoTEaT EaRT o &1 IS 3Ter T IRt SEd ads & fRaT ST
12. The appeal filed by the appellants stands disposed of in above terms.

Date: .1.2018

Attested

Y

(Vinod Lukose)
Superintendent (Appeal-I),
Central Excise,

Ahmedabad.

By RPAD.
To,

M/s. V R Valves Private Limited,
Plot No. A/21-A/22, S.P.6,
Maruti Industrial Estate,

Opp. Naroda Fire Station,
Naroda Road,

Ahmedabad 382 345

Copy to:-

The Chief Commissioner, Central Excise, Ahmedabad Zone .

The Principal Commissioner, Central Excise, Ahmedabad North.

The Deputy/Assistant Commissioner, Central Excise Division-II, Ahmedabad North
The Assistant Commissioner, System, Central Excise, Ahmedabad North.

'\/ Guard File.
6. P.A.
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